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Responsesfrom Austria, Belgium, Cyprus, Estonia, Finland, France, Germany, Greece, Hungary, ltaly, Latvia,
Lithuania, L uxembourg, Netherlands, Poland, Portugal, Slovak Republic, Spain, Sweden, United Kingdom plus, Nor way

(21in Total)

Disclaimer. The following responses have been provided piiignéor the purpose of information exchange amomMgNENCPs in the framework of
the EMN. The contributing EMN NCPs have providedihie best of their knowledge, information thausto-date, objective and
reliable. Note, however, that the information pamd does not necessarily represent the officiatpaf an EMN NCPs' Member State.

1. Backaround Information
The Dutch government has prepared a bill on critizimg illegal residence. The bill has been senpadiament on January 7 of this year. On behalf

of the parliamentary handling we kindly ask youiniorm us about the situation in your country camogy the penalization of illegal entry or
residence.
We appreciate your answers by gtk May 2013.
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2. Responses'

Wider
Dissemination??

1. a. Has your national legislation concerningnénal penalties for third-country nationals who aalegally entered or who are
illegally staying in the territory of your countbgen evaluated ( in terms of effectiveness (edgterrent effect, more voluntary/forced
return)?

b. If yes, what are the main conclusions of thdwataon? Are there any other salient points madéénevaluation, worth mentioning?

2. a. If your national legislation provides forrainal penalties on illegal stay/entry: In what manis the legislation being enforced,
meaning: when a third country national is recogtilzeing illegal on the territory will the proceduteat follows always mean he will b
prosecuted? Does your legislation provide for enfravork, policies or an elaboration in practice loa prosecution procedure?

W

b. If Yes, please provide detalils.

‘Austria

No

‘This EMN NCP has provided a response to the retpgeEMN NCP. However, they have requested that iitat disseminated further.

=1l

Belgium

Yes

la. The relevant Belgian national legislation heisiach never been (thoroughly) evaluated, in centoathe detention arreturn polic
and legislation (“Commission Vermeersch”; “Sum Res@”).

1b. not applicable

2. Although illegal stay and entry is a criminalesfce according to the Belgian’s Aliens Act, ardtl residing TCN will in reality nevger
be prosecuted for éhmere fact of violation of the residence condgio®nly in combination with other criminal offencés. theft,
violence, human trafficking,...), the court(s) wik linclined to rule that immigration (residence)istgtion has been violated. Articl&|7

surtax) and/or imprisonment up to three months @mdo one year in case of recidivism. Accordingtticle 4bis of the Aliens act
administrative fine of 200 Euros (to be multiplieg 6) may be imposed against a foreigner for illdgeider crossing. T

- ||[Cyprus

Yes

l.a.) The national legislation is evaluated through thacfice followed on its implementation where crialipprosecution of 3
illegally staying TCN has been abolished.

According to the Aliens and Migration Law, Chapi€5, article 19 titledffences and Fines, a person liable for a crimafitdnce a
listed, is subject to imprisonment for a period exteeding 12 months or for a fine not exceedif@@d pounds or to both penalties.

1 If possible at time of making the request, the leting EMN NCP should add their response(s) tajttezy. Otherwise, this should be done at the tifmaaking the compilation.

2 A default "Yes' is given for your response to be circulated fartte.g. to other EMN NCPs and their national nekwnembers). ANo" should be added here if you do not wish
your response to be disseminated beyond other E@RINIn case ofNo" and wider dissemination beyond other EMN NCPentfor the Compilation for Wider Dissemination

the response should be removed and the followisigsient should be added in the relevant response s EMN NCP has provided a response to theiesting EMN NCP.
However, they have requested that it is not dissatad further."
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Moreover, Article 19 provides that a person whemiondly assists a TCN to illegally enter the Repubfidiable of a criminal offeng
subject to imprisonment not exceeding 8 yearsforeanot exceeding 20,000 pounds or to both pesglti

1.b.)  The transposition of the Return Directive atgb the Decisins of the ECJ in related cases, lead to the @boldf crimina
prosecution for illegal migrants.

2). Detention of illegally staying migrants is aasare of last resort, used only in cases whergailmigrants fail to abide with the
decisions for voluntary return and where therehggh risk of disappearance.

= [Estonia Yes l.a. No

1b. not applicable

2.a. Yes. According to Estonian Penal Code § 268lian who tays in Estonia without a legal basis at leastewidthin a year shall |
punished by a pecuniary punishment or up to one geamprisonment. The prosecution procedure irutaigd by Code of Criming
Procedure.

2.b. You may find the Code of Criminal Procedurere

=f=||Finland Yes 1. a and b: No such evaluation has been made

2. a and b: Criminal sanctions concerning illegdafgstay in Finland are stated in Section 185 liéis Act.

Aliens Act

Penal provisions

Section 185

Violation of the Aliens Act
(1) An alien who:

1) deliberately resides in the country without tequired travel document, visa @sidence permit, or through negligence failsamply
with the obligation to register his or her residec apply for a residence card or permanent raseleard;

2) deliberately, without right to gainful employmeés gainfully employed or pursues a trade;
3) deliberately fails to comply with the obligatiémreport under section 118,

another obligation under section 119, or a requeder section 130 to appear before

the authorities to submit information on his or residence; or

4) deliberately enters the country despite a pithibof entry on grounds of public order, secuntyhealth
shall be sentenced to a fine for a violation of Aliens Act. (323/2009)
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(2) A person who deliberately or through gross igegice fails to comply witlthe obligation under section 174 or 175 shall g
sentenced for violation of the Aliens Act.

(3) A person who deliberately or through gross igegice fails to comply with the obligation undectsen 174 or 175 of this Act
section 19 or 20 of thAct on the Processing of Personal Data by the &o@liard is also sentenced for violation of theeAdi Act
(581/2005)

Violation of Aliens Act is sanctioned by fine. Thissmost (clear and undisputed) cases violatiomsbeadealt with in summary crimal
process i.e. police officer fines the offender loa $pot. The full sum of the fine
varies depending on several factors, such as thiacwme of the offender and the length of thegillestay.

72 % of all violations of Aliens Act in 2012 werardled in summary criminal process.

In minor cases Violation of Aliens Act can alsotandled with written or oral notice with no actpahalty.
The offender can always have his/hers case triedurt if he/she so chooses.

France

la. No, French national legislation concerning amah penalties for thirdcountry nationals who have illegally entered or wdre

ves illegally staying in the territory of France hasreebeen evaluated.
1b. not applicable
2. a. and b. Since the entry into force of the td\81 December 2012 , irregular stay of thixalintry nationals is no longer considerey
a criminal offense punishable by law. However,dfipuntry nationals can be subject to criminal ftezsin the case of:
- Irregular entry into French territory (maximumnpdties: one-year imprisonment, a € 3,750 fine, thnele-year re-entry ban into Fre
territory);
- Irregular stay on French territory without a l@géte reason, after they have been subject to aureaf detention or house ar
which ended without the execution of a removal o{deaximum penalties: one-year imprisonment, af&@ fine, and one-year estry
ban into French territory);
- not complying with a refusal of entry or a remlogeder or returning on French territory after tHegve been subject to a eetry ba
into French territory (maximum penalties: threenjegprisonment and 10-year re-entry ban into Fremctitory).
The decision to prosecute is left to the discretibthe public prosecutor.
Prosecutions for irregular entry or stay in theitery are @arried out according to the common law procedureadcordance with t
Code of Criminal Procedure. Thimbuntry nationals who irregularly enter the temytanay be prosecuted only if they are caught iT
act.
B Germany Yes 1.2. N;).
. N/A

residence are enforced according to ¢femeral procedure and procedural rules for theeprg®n of crime and the punishmen

2. a. and b. The provisions as to punishments rianical offences and fines concerning the residedaeeon illegal entry and iIIegn
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|loffences.

Greece

Yes

1) Yes. According to article 83 of Law 3386/05thérd county national leaving or entering the Hellenic temytavithout the legg
formalities shall be punished by imprisonment foteast three months and by a fine of at least@ &@o. Third country national w|
tries to leave the country in an illegal wayddaa wanted by the judicial or police authoritieshas tax liability or obligations of any ki
whatsoever to the state or he is reapet infrirgjgall be punished by imprisonment for at leastsnths and by a fine of at least 300().
If a third county national enters or exits the Hellenic territoritheut legal formalities, the public prosecutor twthe approval of th
public prosecutor at the court of appeal, to whanshall report without delay, may refrain from dnal proceedings in this actipanc
notify immediately of his decision the Commandéithe police or the port authority that found iliégentry or exit so that the th
country national be immediately returned, by hisisien, to he country of origin or provenance.Hétimmedig return of the thir
country national can not be made possible, the Camader of the policy or the port authority shallerethe third country national to {
administrative authority responsible for expulsimnaccordance with article 76 of this law whicloyides the following.
2) The administrative expulsion of a foreigner érpitted if:

i) a. he has been sentenced by a final judgmeithprisonment of one year, or regardless of theesem, for crimes regarding the
offence of the regime, betrayf the Court, trading and trafficking of drugsgddization of proceeds from illegal activities,dnationa
economic crimes, crimes through the use of highritelogy, currency crimes, resistance, kidnappihgimors, crimes against sex
freedom ad promotion of prostitution, theft fraud, econontidmes, blackmail, usury against the law on medgtforgery, fals
certification, libeling, smuggling, crimes regardiguns, antiquities, promotion of illegal immigrai the Country or facilitatioof their
transfers or promotion, acquisition of accommodafiar them for their dissimulation, since his exgdoh has not been ordered by
competent court.

b. He has violated the provisions of the presemt la

c. His presence in the Hellenic Territory is damgesrfor public order and security of the country.

d. His presence in the Hellenic Territory is damgerfor public health and he does not conform éortteasures determined by med
authorities fro the protection of public healtheexthough he has received the relevant information

Hungary

Yes

1 a and b. Yes, has. As a result of this, mainly due to non-conformitith the Return Diredte as established by the CommissionL
new Hungarian Criminal Code (Act No. C of 2012) ttietered into force on 1 January 2013, does natago the provisio
criminalizing the violation of an entry ban by dthcountry national anymore.

2) Given ttat the new Criminal Code replaced the old onedreiitirety, it also repealed former Article 214tleé old Criminal Cod
penalizing the violation of an entry ban by a poesly expelled third-country national. Therefors, @ now, Hungarian law is rpt
criminalising illegal stay in the country.

Italy

Yes

la. No evaluation has been undertaken so far.

1b. Not applicable

2 a and b. A foreigner recognized being illegaklos territoryis subject to expulsion. There are various cas&ghioh an expulsiqg
may be ordered: the administrative expulsion, addyy the Ministry of the Interior for reasons obic order and national secur
the administrative expulsion, orddrby the Prefect; the expulsion ordered by the tcasia security measure against a foreign ¢
convicted of certain crimes provided for in the €af Penal Procedure, if he is found to be soc@dlyggerous; the expulsion as
alternative sanctioto detention, ordered by the judge in case theédnreitizen has been sentenced either to imprisonrioe more
than two years, or to restraining order for spedafimes against the State or for the crime ofdleentry and stay.
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This crime was introduced in August 2009 by Law @& of July 15, 2009, also known as the “securétgkage”As provided if
Article 6(3) of the Consolidated Immigration Acf, a foreigner, at the request of law enforcemerfficerfs, fails withou
reasonable justificatioto show documents certifying his/her stay on Italierritory, he/she can be punished with imprisomi]
for up to one year and fined up to 2,000 Euros.i#attblly, Article 10bis provides that entry or gtan contravention to th
Consolidated Immigration Act shall be punished vaittine between 5,000 and 10,000 Euros.
In line with Article 14(1) of the Consolidated Imgnation Act, when immediate expulsion or refusaleafry is not possib|
(need to ascertain alien’s identity or nationalagguire trael documents, or arrange a suitable means ofgoat)s a persa
may be detained at the nearest CIE (Identificatiod Expulsion Centre). Upon arrest of a midizen who appears to ha
violated immigration law, the police are to notifle competent magistrategigdice di pacg within 48 hours of th
apprehension. Following a “validation hearing” lre tpresence of a lawyer, the magistrate shall iasietention order within 4
hours. Each subsequent extension of detention dvde tendorsed by the magistrate (article 14%3)ef the Consolidate
Immigration Act).

So-called alternatives to detention wieteoduced in the 2011 amendment to the Cons@ddmmigration Act,
transposing the EU Return Directive. Article 14&bprovides for three kinds of naustodial measures: a) relinquishing passpg
other equivalent document; b) an obligation to liwea previously identified location; and/or c) ogfing obligations. However, the
measures may be applied only with respect to migraho have their passport or other equivalent ohesu.

= Latvia Yes 1.a. Latvia’s national legislation concerning cimi penalties for third-country natiosalvho have illegally entered or who are iIIeg£

staying in the territory hasn't been evaluated. dosv, there have been made amendments in the @tifawv, stipulating crimin
penalties for intentional illegal border crossingnfi the first time of ifraction. Previously criminal penalty was appliddperso
intentionally illegally crossed State border andhatssion thereof was repeated within one year.

1b. -

2.a. In accordance with Criminal law, there arenamal penalties for third-country nationals who @antentionally illegally crossed State
border. When third country national is recognizeihg illegal on the territory, a person may be pooged only if there are sufficig
evidences that he has intentionally illegally ceasState bordeProsecution is made under ordinary procedurerdaoge with Criming
law.
2b-

| Lithuania No la. There is no available information about anyeatson.
1b. not applicable

2a and b. .In Lithuania illegal entry is consideassda criminal offence (fine, arrest or imprisoningmto 2 years can be imposed). Other
migration related offenses (Violation of legal negi rules of the state border; Negligence bordessing; Violation of the local border
traffic regime; Violation of rules regulating foggiers' entry to Republic of Lithuania, stay, resie or transit) are considered|as
administrative and are covered by the Code of Adstrative offences.

An alien can be prosecuted just for illegal entvigjle for other migration related offenses admigite procedures are started.
Prosecution procedure is established in Criminat@&dure Code also there are Lithuanian Proseclgoe@l Recommendations for
pre-trial performance.

Luxembourg Yes 1l.a. No.
1.b. N/A
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2. a and b. First of all, the Ministry of Immigiat takes a return decision and can order at theegane of the return decision of
irregular migrant an entry ban of five years (detit12 of the modified Law of 29 August 2008).

The modified Law of 29 August 2008 punishes thespes that have entered or stayed illegally oneahiétary or that has entered legd
but has overstayed. They can be punished with 8 ¢tayl year imprisonment and a fine of 251 to 1EB@os. These fines can |pe
imposed simultaneously or only one of them.

These sanctions will be imposed by the judicialrtou

In Luxembourg once the Public prosecutor officenfermed of the violation, therpcedure will begin and it is the instruction judgs
determine if there are enough elements to judgéhihe country national.
In case that there is an imprisonment judgmentegpailsion can be carried out after the imprisonmedgment has been served.

Netherlands Yes la No
2. not applicable

’ﬁ Portugal Yes la. No

1b. not applicable.
2a. not applicable
2b. not applicable.

Slovak Republic Yes la. No.
1b. NA

|

§

2a. No criminal penalties are set in the Slovalkslagonfor illegal stay or illegal entry. Only administiag expulsion from the territo
of the SR and the entry ban (to the SR and thtilseavhole Schengen area) is being applied in tbases. The criminal penalties n
be set only in cases these foreigndo not respect the provisions of the decisiom@ministrative expulsion and entry ban or in ¢
they are in a possession of false or altered dontatien.

2b. NA

= |[Spain Yes 1. Not applicable. The illegal stay and the illeaider-crossing are not criminal offences in Spain
2. Not applicable.

= mm |[Sweden Yes 1.No evaluation made. . .
2. No, it's quite uncommon with prosecution.

&= United Kingdom Yes 1la. no

1b. not applicable
2a. and b. Itis policy, in most cases, to purgmoval of persons who illegallgnter or stay in the UK, rather than to seek prasen
and the criminal penalty. The criminal penalty magy sought where a person cannot be removed, addition to other crimin
offences. Guidance and instructions on the pralcticse of the removal powers and criminal powera && found hersg
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http://www.ind.homeoffice.gov.uk/policyandlaw/guidance/enfor cement/

’E Norway Yes la. To the knowledge of the National Police Immigrati®arvice (NPIS) of Norway, no recent evaluationsehbeen made of t
criminal penalties for third-country nationals gkdly entering or staying in Norway.
1b. not applicable

2. a Yes, Norwegian national legislation does mevior criminal penalties for thirdeuntry nationals who have illegally entered or
are illegally staying in Norway.

2. b. According to the Norwegian immigratiect of 2008, paragraph. 108 second clause, lefteiolation of several provisions of
immigration act are punishable with a fine or wptiison up to six months:

- illegal entry when an entry ban has been impased part of an expulsion decisian,when entry is refused according to fundamg
national interests (violation of the Norwegian ingnaition act 88 7, 71 or 124(1).

- overstay of the Schengen-visa/ visa-free perfdiree months (violation of the Norwegian immigpatact § 9(1) and (4)
- border crossing on other places than official bomlessings designated by the Ministry of Justicd amergency services (violation
the Norwegian immigration act § 14 (1) and (2),

- failure to report with the police or border cattwhen entering/ exiting Schengen-external borgeid.)
- when a foreign passenger or blind passengerbufad or aircraft enters Norway without permissiooni the police (violation of the
Norwegian immigration act § 16 (1) and (3),
- when a third country natiohavorks or stays in Norway without necessary pesinis (violation of the Norwegian immigration ag
55),
- breach of the duty to leave the country after apliegtion for residence permit has been refusedldtion of the Norwegig
immigration act § 90 (6),

- and breach of the duty to report or to stay atsagikated location in situations where the police imade a decision about this bec
the person’s ID is unclear, or because there iskeat the person will abscond (violation of therwegian immigration act 8§ 105 (1).

There are exemptions for cases where the thirdtopunational who has entered the country illegallalifies for asylum/ internation
protection according to the Norwegian immigratieh & 28.

Please note that for marof the same violations of the Norwegian immigratiact, the third country national may also receiv
expulsion decision according to the act's § 66lofeed by registration in the Schengen informatigatem. In some instances,
Norwegian authorities choose this (administrativeqiction instead of penalizing the thoduntry national, followed by spee
deportation, in order to cut costs connected wéthgb cases and prison sentences.
The Norwegian immigration act is supplemented whth Norwegia immigration regulation, and together with deaisidoy the Supren
Court they provide the complete framework on hba/driminal legislation on illegal entry and staybeing enforced.
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